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CERTIFICATE OF INTERESTED PERSONS AND  
CORPORATE DISCLOSURE STATEMENT 

 Under Federal Rule of Appellate Procedure 26.1 and Eleventh 

Circuit Rules 26.1-1 through 26.1-3, and in addition to those persons and 

entities identified by the Appellant and the Appellee, Amicus identifies 

all additional attorneys, persons, associations of persons, firms, 

partnerships, or corporations that have an interest in the outcome of this 

case: 

1. Jaffe, Erik S., Counsel for Amicus Curiae Project for Privacy and 

Surveillance Accountability, Inc. 

2. Miller, Justin A., Counsel for Amicus Curiae Project for Privacy 

and Surveillance Accountability, Inc. 

3. Project for Privacy and Surveillance Accountability, Inc., Amicus 

Curiae 

4. Schaerr, Gene C., Counsel for Amicus Curiae Project for Privacy 

and Surveillance Accountability, Inc. 

5. SCHAERR | JAFFE, LLP, Counsel for Amicus Curiae Project for 

Privacy and Surveillance Accountability, Inc. 
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Amicus states that no publicly traded company or corporation has 

an interest in the outcome of this case or appeal. Fed. R. of App. P. 26.1; 

11th Cir. R. 26.1. 

Project for Privacy and Surveillance Accountability, Inc. is a 

nonprofit corporation headquartered in Washington, D.C. and recognized 

as a social welfare organization under Section 501(c)(4) of the Internal 

Revenue Code. It has no parent corporation, has issued no stock, and as 

such, no publicly held company owns 10 percent or more of its stock. 
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INTRODUCTION 

Project for Privacy and Surveillance Accountability, Inc. (“PPSA”) 

requests leave to file the accompanying brief as amicus curiae in support 

of Appellant Johnnie Davis and reversal. The proposed brief is filed with 

this motion and totals 1,492 words, less than half the length of the 

parties’ supplemental briefs. See Fed. R. App. P. 29(a); 11th Cir. R. 29-1.  

An amicus may file a brief by leave of court or with the consent of 

all parties. Fed. R. App. P. 29(3). Counsel for PPSA has conferred with 

the parties regarding this motion and the accompanying brief. Neither 

party opposes the motion. 

INTEREST OF AMICUS PPSA 

PPSA is a nonprofit, nonpartisan organization dedicated to 

protecting privacy rights, including the Fourth Amendment interests of 

individuals against government surveillance. This appeal concerns the 

constitutionality of a geofence warrant used to search protected cell-

phone location records—precisely the reverse-search surveillance 

technique that bears on the privacy interests PPSA exists to defend. 

PPSA has an interest in ensuring that the probable-cause and 

particularity requirements of the Fourth Amendment constrain such 

USCA11 Case: 23-10184     Document: 64-1     Date Filed: 08/21/2026     Page: 4 of 7 



 

2 

searches at each stage, and in the correct application of the Supreme 

Court’s recent decision in Chatrie v. United States, 146 S.Ct. 2193 (2026). 

ARGUMENT 

The proposed brief speaks directly to the impact of Chatrie, which 

this Court asked the parties to address following remand from the 

Supreme Court. ECF 59. It explains why, after Chatrie, probable cause 

and particularity must constrain each protected search before its results 

are used to select targets, and why a geofence warrant that searches an 

entire population’s records to generate suspicion functions as an 

unconstitutional general warrant. 

The brief also develops the original meaning of the Warrant Clause 

and the historical general-warrant abuses it was adopted to abolish—

material that supplements, rather than duplicates, the arguments the 

parties have made or are expected to make in their supplemental briefs. 

And it provides a rule that is narrow, originalist, and workable: probable 

cause and particularity must justify the government’s search of protected 

information when that search occurs. The government cannot search first 

to find the cause or particularity it lacked at the start. The proposed brief 
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thereby offers a perspective that may assist the Court in resolving the 

Chatrie question now before it. 

CONCLUSION 

PPSA requests that the Court grant leave to file the accompanying 

brief as amicus curiae in support of Appellant and reversal. 

Dated: August 21, 2026 Respectfully submitted,  

/s/ Gene C. Schaerr    
GENE C. SCHAERR 
  Lead Counsel 
ERIK S. JAFFE 
JUSTIN A. MILLER 
SCHAERR | JAFFE LLP  
1717 K Street NW, Suite 900  
Washington, DC 20006  
Telephone: (202) 787-1060  
gschaerr@schaerr-jaffe.com 
ejaffe@schaerr-jaffe.com 
jmiller@schaerr-jaffe.com 
 

 Counsel for Amicus Curiae  
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CERTIFICATE OF COMPLIANCE 

Pursuant to Fed. R. App. P. Rule 32(g), I hereby certify that the 

foregoing motion complies with the length limitations set forth in Fed. R. 

App. P. 27(d)(2)(A) because it contains 395 words as counted by Microsoft 

Word, excepting those portions excluded by Fed. R. App. P. 27(a)(2)(B). I 

further certify that the foregoing complies with the type-space and type-

style requirements of Rules 32(a)(5), and 32(a)(6) because it has been 

prepared in a proportionally spaced typeface using Microsoft Word for 

Office 365 in Size 14 Century Schoolbook font. 

/s/ Gene C. Schaerr 
Gene C. Schaerr 

Dated: August 21, 2026 
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STATEMENT REGARDING ORAL ARGUMENT 

 Amicus Project for Privacy and Surveillance Accountability, Inc. 

respectfully asks that this Court allow it to participate at oral argument, 

where it could develop the Founding principles set forth in this brief and 

further explain why geofence warrants are unconstitutional general 

warrants that lack particularity and probable cause. 
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INTRODUCTION, INTEREST OF AMICUS CURIAE,  
AND SOURCE OF AUTHORITY TO FILE1  

This case presents an exceptionally important Fourth Amendment 

question for geofence and other reverse-search technologies: After 

Chatrie v. United States, 146 S.Ct. 2193 (2026), can a warrant satisfy 

probable cause and particularity by allowing the government to search 

protected location records of myriad persons for whom no probable cause 

exists in order to identify potential cause for further searches of a subset 

of the initial search targets? The answer—“no”—follows from “that 

degree of privacy against government that existed when the Fourth 

Amendment was adopted.” Chatrie, 146 S.Ct. at 2205 (citation omitted). 

A traditional investigation moves from suspicion, to probable cause, 

to a particular warrant, to a search. A geofence warrant reverses that 

sequence: search everyone’s records, then filter the results, and only then 

decide whom to search further. The search does not follow probable cause; 

it backfills it. 

 
1 Amicus curiae has moved for leave to file this brief. See Fed. R. App. P. 
29(a)(3). No party or their counsel authored this brief in whole or part. 
No entity or person, aside from amicus, its members, or its counsel, made 
any monetary contribution intended to fund this brief’s preparation or 
submission. 
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That inversion reprises the general-warrant search abuse the 

Fourth Amendment abolished. The roving warrants condemned in Wilkes 

v. Wood, 98 Eng. Rep. 489 (C.P. 1763), sent officers “in quest of unknown 

offenders.” Stanford v. Texas, 379 U.S. 476, 483 (1965). But particularity 

requires the government to identify the object of its search before 

searching—not search an entire population for suspects. 

Here, the warrant directed Google to search every user account in 

their database for accounts inside certain areas, then allowed 

investigators, not a magistrate, to decide whose data to pursue. That is a 

general search wearing a particular search costume. 

Amicus Project for Privacy and Surveillance Accountability, Inc. 

(“PPSA”), a nonprofit, nonpartisan organization dedicated to protecting 

privacy rights, submits this brief to explain that Chatrie means probable 

cause and particularity must constrain each search stage before its 

results are used to select targets. 

SUMMARY OF ARGUMENT 

Chatrie clarified that acquiring protected location information is a 

search and probable cause and particularity must be satisfied “at each 

stage of the search process.” Chatrie, 146 S.Ct. at 2199, 2203–04. That 
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rule prevents general searches by leaving “nothing ... to [officer] 

discretion.” Marron v. United States, 275 U.S. 192, 196 (1927). And a 

warrant’s particularity must be proved before the search. See Maryland 

v. Garrison, 480 U.S. 79, 85 (1987). Neither the search itself nor later 

“narrowing” filters can satisfy particularity. 

A geofence revives the general warrant evil by searching the 

records of a whole population to generate the particularized cause that 

might eventually lead to a valid search. Geographic and temporal 

precision cannot cure the inversion; the dragnet search is sweeping as to 

its targets, and mere proximity does not amount to probable cause. 

Anonymization limits what the government sees but does nothing for 

particularity.  

To avoid such Fourth Amendment violations, PPSA urges a rule 

that is narrow, originalist, and workable: probable cause and 

particularity must justify the government’s search of protected 

information when that search occurs. The government cannot search first 

to backfill its constitutional conditions precedent. 
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ARGUMENT 

I. Chatrie requires probable cause and particularity to justify 
the search at acquisition and at every later stage. 

Chatrie holds that the government “conduct[s] a search when [it] 

gain[s] access to Location History data” and directs courts to assess 

probable cause and particularity “at each stage of the search process.” 

146 S.Ct. at 2199, 2203–04. Initial access is not preparation for a search, 

it is a search and must be justified before it occurs. 

Knowledge that a crime occurred someplace-and-time, moreover, is 

not probable cause to search every proximate person’s protected location 

records. A warrant to search a place “cannot normally be construed to 

authorize a search of each individual in that place.” Ybarra v. Illinois, 

444 U.S. 85, 92 n.4 (1979). Geographic precision identifies the crime 

scene; it does not provide probable cause as to the hundreds or thousands 

of persons nearby. 

Nor can later narrowing supply the missing justification for the 

initial search. Chatrie calls such narrowing “more a practical benefit to 

the government than a limit on its intrusive powers.” 146 S.Ct. at 2210. 

And any narrowed derivative searches are fruits of the poisoned tree. 
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Here, the government analogized its warrant to one for “a specific 

drawer in a specific room.” But the warrant here searched every account 

in six areas to identify the relevant one—like opening every drawer in six 

neighborhoods to learn which drawer matters. Chatrie faulted a similar 

warrant for “sa[ying] very little” about how officers would choose whom 

to scrutinize. 146 S.Ct. at 2216. 

II. The original meaning of the Warrant Clause forbids using a 
search to identify its own targets. 

Chatrie’s stage-by-stage rule reflects the original constitutional 

design. The Fourth Amendment’s prohibition on general searches is a 

rule about who identifies the objects of a search, and when. Writs of 

assistance gave officers “blanket authority to search where they pleased” 

and Wilkes condemned officers “[a]rmed with their roving commission” 

who went “in quest of unknown offenders,” holding “in their hands the 

liberty of every man whom they were pleased to suspect.” Stanford, 379 

U.S. at 481, 483. The vice was not merely breadth, it was discretion; 

officers searched to identify whom to pursue. 

The Warrant Clause supplied the opposite rule: particularity 

“makes general searches ... impossible” by leaving “nothing ... to the 

discretion of the officer executing the warrant.” Marron, 275 U.S. at 196. 
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Modern doctrine preserves that ex ante principle: The Fourth 

Amendment does not “countenance open-ended warrants, to be 

completed while a search is being conducted.” Lo-Ji Sales, Inc. v. New 

York, 442 U.S. 319, 324 (1979). Officer-supplied limits cannot substitute 

for those imposed by a magistrate. Groh v. Ramirez, 540 U.S. 551, 561 

(2004). And later-discovered facts cannot validate a warrant; validity 

“must be assessed on the basis of the information” before the magistrate, 

before the search. Garrison, 480 U.S. at 85. 

That sequence distinguishes ordinary warrants from geofence-

based warrants. Officers may sort material within a search whose 

particularized scope a magistrate has already properly authorized. A 

geofence-based warrant improperly authorizes searching the protected 

records of people for whom no probable cause exists, with officers 

deciding afterward whose records deserve still further searching. It uses 

the initial search to define its own and subsequent objects—the roving 

commission in digital form. 

Anonymization does not negate the search, which Chatrie places at 

the initial acquisition of protected location information, not at the 

subsequent unmasking of the targets. 146 S.Ct. at 2199. Roving 
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commissions could not cure their unlawful searches in Wilkes by not 

asking the suspects’ names until later. Nor can the digital equivalent 

here. 

Moreover, the objection that geofence warrants would be impossible 

without searching first shows they are generally unconstitutional. The 

Fourth Amendment requires the magistrate, not the officer, to fix a 

search’s object and find cause before it runs. See Groh, 540 U.S. at 561. 

III. This warrant fails at each stage.  

Those principles resolve this case.  

Step one. The warrant directed Google to query Location History 

for six locations over certain time windows. Google then searched “every 

user account in their user database.” At that time the government had 

no probable cause as to any specific individual, only the suspicion that 

one of them might be a criminal. The mere suspicion available at that 

time was insufficient for the dragnet search conducted. See Garrison, 480 

U.S. at 85. It did not provide probable cause to search every nearby user 

to see which of them might be the criminal. 

Steps two and three. The warrant then authorized investigators 

to request further data, including outside the original parameters, 
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without returning to a judge. It did not specify the criteria for further 

searches or who would be targeted. Investigators acted at their 

discretion, no different than under the forbidden writs of assistance. 

The government responds that the data ultimately used against 

Davis was narrow. But although the “results … may be narrowly tailored, 

… the search itself [was] not.” United States v. Smith, 110 F.4th 817, 837 

(5th Cir. 2024). The government’s use of only the juicy bits that it found 

after unconstitutionally rummaging through protected information is no 

justification for the initial violation.  

The administrable rule faithful to the Fourth Amendment’s original 

meaning is this: Each warrant stage must be constrained by antecedent 

probable cause and particularity independent of its results. A valid 

digital warrant searches individual records the government already has 

probable cause to search; a digital general warrant searches records to 

decide whom to suspect. Under Chatrie, that violates the Fourth 

Amendment.  
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CONCLUSION 

Chatrie requires probable cause and particularity at initial 

acquisition of location data and at each later stage. The warrant and 

search here failed that test and the judgment should be reversed. 

Dated: August 21, 2026 Respectfully submitted,  

/s/ Gene C. Schaerr    
GENE C. SCHAERR 
  Lead Counsel 
ERIK S. JAFFE 
JUSTIN A. MILLER 
SCHAERR | JAFFE LLP  
1717 K Street NW, Suite 900  
Washington, DC 20006  
Telephone: (202) 787-1060  
gschaerr@schaerr-jaffe.com 
ejaffe@schaerr-jaffe.com 
jmiller@schaerr-jaffe.com 
 

 Counsel for Amicus Curiae  
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